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ABSTRACT: One of the great current debates in Chinese constitutional law is the role of constitutional review within the 
Chinese legal-political system.  This paper looks at the recent work of Chinese constitutional scholars to analyze the thrust of that 
debate.  It suggests that this modern scholarship rightly focuses on the institutionalization and bureaucratization of politics as a 
hallmark of the scientific development of rule of law notions within China’s political system.  This bureaucratization and 
institutionalization has important ramifications for institutionalizing constitutional interpretation as a viable legitimating tool 
within this developing Chinese constitutionalism.  However, the paper criticizes the current approaches because they tend to focus 
on state institutions, principally the National People’s Congress, as the place from where the constitutional interpretation function 
ought to be exercised—whether implemented in the form of a court or some other collective. The paper proposes a different focus.  
Reading modern Chinese constitutionalism holistically supports the idea that the constitutional interpretation function ought to be 
exercised from the highest level of political authority in China.  The highest institutional body within the Chinese constitutional 
system is the Chinese Communist Party rather than the state institutions, like the NPC, that have been the object of the current 
debate. As the institutional embodiment of the highest political authority in the nation, the CCP may be best suited for the role of 
authoritative interpreter of the constitution.  An institutionalization of that function in the form of a constitutional court or similar 
collective organization within the CCP may thus represent the most appropriate way of further legitimating constitutionalism 
within the Chinese legal order. 
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A Constitutional Court for China Within the Chinese Communist Party: 
Scientific Development and the Institutional Role of the CCP 

Larry Catá Backer 
 
 
 There are great shifts in constitutional thinking taking place today in China among elite 
Chinese constitutional scholars. Among this group of elite constitutional law scholars, Ho 
Jintao's concept of scientific development (科学发展观,) has taken a concrete turn in the 
advancement of theories of Chinese constitutionalism under its current normative framework. 
(Fewsmith Summer 2004).   One of the more highly debated issues within Chinese constitutional 
law circles is constitutional review.  The debate centers on the tensions between Western models 
that seem to insist on the necessity of an independent judiciary with a constitutionally sanctioned 
supervisory role over administrative and political organs as a condition precedent to 
constitutional legitimacy. (Henkin 1993). The Chinese constitutional system is criticized for its 
lack of a robust system of judicial review because it has not embraced either the judicial or the 
constitutional court model of judicial review. (Hand 2006; Lubman 2000)  As one commentator 
recently noted: 

As for judicial review powers, Amended Article 5 of the 1982 Constitution reads, 
"the People's Republic of China governs the country according to law and makes 
it a socialist country ruled by law," [and Article 127 provides that the Supreme 
People's Court is the highest judicial organ. However, constitutionalism in action 
and text reduced a potential for a rule of law rubric to a non-rule of law rubric, 
reduced a potential for legal accountability to political accountability. This left 
China's judicial system without a positive discursive machinery for judicial 
review: neither constitutional review or constitutional court, nor decentralized (or 
diffused) or centralized (or concentrated) constitutional review. (Killion 2008, 
578-79). 

For Western observers of Chinese constitutionalism, then, there is no proper form of 
constitutional (or judicial) review because there is neither an appropriate institutional mechanism 
for its exercise set out in the Chinese constitution, nor is such a power otherwise vested in a 
proper court within the organs of state power.   
 
 But the notion of judicial review itself veils a certain variation in its application in 
Western governmental systems.  (Backer 2009a). At one extreme is the Anglo-American 
model—grounded as it is on memorializations of common law principles of  “higher law” 
notions protected by a self constituting and heavily socialized lawyer-judicial class. (Corwin 
1955).  This model, powerful and stable, tends to be heavily dependent on the cultural 
framework of customary law systems, and as a result has found few state adherents outside of 
states with common law traditions.  At the other extreme is the political model of constitutional 
review—ranging from the now discarded French system of review of lois by the Constitutional 
Council (Bell et al. 1998) to systems in which the legislature or some other political organ is 
vested with power to interpret the validity of its own actions.  Most states, however, have 
embraced a compromise model of sorts.  This model, developed in modern form from the 
writings of Hans Kelson (1942; 1961), posit the creation of a distinct organ of state, the 
constitutional court, that merges the institutional forms and behavior of judicial institutions, with 
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the limited political task of interpreting the constitution generally and the legitimacy of actions 
by other state organs (including the judicial organs) and private parties. But even this model has 
engendered criticism over the last century.  (Hirschl 2004; Lambert 1921).  Still, eminent 
Western commentators have suggested even the possibility of a culturally contextualized form of 
constitutional review that invests some organ or another of the state apparatus with the power to 
deploy the constitution against all constitutional actors.  (Ginsburg 2002 (suggesting the 
development of constitutional review in Korea and Taiwan as a model)).  
 
 The Chinese analysis of constitutionalism and rule of law in the context of the possibility 
of constitutional review mechanisms is interesting both because of its sensitivity to Western 
academic and political criticism and also because of its insistence on following the internal logic 
of the current governance framework within China. (Zhu 2007).  Yet this sensitivity, in turn, 
creates both a tension and a certain blindness to the possibilities for reform within the current 
Chinese political framework that are well worth exploring.  This is particularly the case with 
respect to judicial review.  Western academic and political theory suggests judicial review as a 
foundation of legitimate constitutionalism—by which is meant both a state organ with authority 
to legitimately interpret the meaning of the constitution (as a system of process and substantive 
values norms), and to determine whether any action by the state apparatus (or others) exceeds 
their authority to act under that framework. 
 
 This short essay draws on recent work of three Chinese scholars to sketch the contours of 
the current foundation of one facet of the internal Chinese debate on judicial review.  For that 
purpose it draws on the work of three contemporary scholars, Tong Zhiwei (East China 
University of Law and Political Science) (2008), Dong Heping (North-West University of 
Political Science and Law) (2008), and Hu Jinquang (School of Law, Renmin University) 
(2008), research papers they presented at the “Conference on Constitutionalism in China in the 
Past 100 Years and Its Future, organized by the School of Law, City University of Hong Kong 
Centre for Chinese and Comparative Law and its director Lin Feng. That debate evidences a 
recognition of the importance of authoritative and legitimate mechanisms for constitutional 
interpretation within the emerging rule of law framework of Chinese constitutionalism, 
understood as the framework both for constituting a government (and its organs) and for 
organizing the political community through the Chinese Communist Party (“CCP”).   
 
 The essay then posits that the difficulty of constitutional review in China is rooted in an 
insistence on seeking it in the wrong place.  Constitutional review is possible within China, and 
on Chinese terms, but only within the highest organs of power under the Chinese constitutional 
system.  Those organs are not located within the state apparatus, but rather are vested by the 
Chinese constitution itself in the CCP.   This insight provides a foundation for a pragmatic and 
Chinese basis for resolution of the tensions between the current governance framework in China 
and the organization of judicial review that permits a continued adherence to current political 
norms.  Specifically, it proposes that for judicial review of constitutional questions to be 
successfully implemented in China judicial review ought to be vested in a Constitutional Court 
as an organ of political power located within the CCP, rather than as part of the state apparatus.  
But this ought to be a constitutional court with French sensibilities—where a written constitution 
was regarded “as a means to enshrine and control political reality.” (Bell et al. 1998, 139).  In 
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this way the tension between state apparatus, the position of the CCP in governance over the 
state apparatus, and the need for rule of law based institutionalism might be resolved within a 
rule of law framework.   
 
 More importantly this approach will institutionalize the actual positions of the CCP as the 
party in power within a constitutionalist system.  Justifying the power of the CPP would fold the 
current oversight role of the CCP within the constitutional framework of the current constitution, 
provide an institutional framework for the assertion of the CCP’s authority to determine political 
values, create a mechanism for transparent and regularized political expression, and 
institutionalize relations between the state apparatus and the CCP as party in power.  At the same 
time, justifying the political role of the CCP at the constitutional level would not necessarily 
limit the CCP’s political role generally as the party in power. 
 
 I.  Internal Chinese Debate:  A Snapshot Glimpse. 
 
 Three contemporary Chinese constitutional scholars nicely frame the debate about 
constitutional review in Chinese.  That debate is possible now because of the development of 
constitutionalism in China.  (Backer 2006).  That constitutionalism is grounded on rule of law in 
both of its aspects—process and values rule of law. (Dowdle 2002; Peerenboom 2002). But 
constitutional review in China, and the debate about it, appears to be split in two.  The more 
lively debate is focused on the construction of systems of judicial review of administrative action 
and even action by state organs.  Less often discussed is the idea of institutionalizing a system of 
constitutional review in the sense of developing a set of doctrines and ideas on which an 
understanding of constitutional law may be grounded beyond its application to state organs.  
(Backer 2009a).  
 
 Though the three views present substantially different solutions to the problems of 
institutionalization they share an important element in common:  the three evidence the strength 
of the idea of the need for and the establishment of a framework for the bureaucratization of 
politics in China. And the push to bureaucratization fits in nicely both with the Three Represents 
principles of Jiang Zemin (Backer 2006) and Hu Jintao’s Harmonious Society campaign. This 
focus on bureaucratization is a natural extension of some of the most important applications of 
Hu Jintao’s concept of scientific development, in the form of an institutionalization of 
governance generally within China.  “To thoroughly apply the Scientific Outlook on 
Development, we must work energetically to build a harmonious socialist society. Social 
harmony is an essential attribute of socialism with Chinese characteristics.”  (Hu Jintao 2007, 
Part III).  The concept of scientific development is intimately tied to the project of institution 
building and stability within all aspects of Chinese governance—public and private.  “Scientific 
development and social harmony are integral to each other and neither is possible without the 
other.”  Id.  It is also a long term project that involves all aspects of political organization. 
“Building a harmonious socialist society is a historical mission throughout the cause of socialism 
with Chinese characteristics, as well as a historical process and the social outcome of correctly 
handling various social problems on the basis of development.”  Id. 
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 Professor Tong Zhiweig, East China University of Law and Political Science suggests the 
difficulties of judicial review.  He argues that judicial review is impaired by the relationships of 
the judiciary to the CCP.  He would limit the political intervention of the CCP to “sensitive” 
cases and pointed to the 1954 Chinese Constitution as a stronger basis for strengthening the 
judiciary.  The object is to increase the rate of a judiciary firmly entrenched in the state 
apparatus.  This might present a fair reading of Hu Jinato’s suggestion of the nature of scientific 
development in the context of state governance construction.  “We must uphold and improve the 
system of people's congresses, the system of multiparty cooperation and political consultation 
under the leadership of the CPC, the system of regional ethnic autonomy, and the system of self-
governance at the primary level of society. All this will promote continuous self-improvement 
and development of the socialist political system.” (Hu Jinato 2007, at Part VI). For Professor 
Tong, then, the framework of analysis can be appropriately limited to the oversight of the actions 
of the state organs.  Judicial review is meant to serve as a mechanism for the self-discipline of 
state organs within the limits of their functional role within Chinese constitutionalism.  But that 
role is limited the way the authority of state organs are limited.  That is, within the limited role 
accorded to state organs under the Chinese constitution, there ought to be a judicial power co-
extensive with that power the object of which is to ensure a proper use of power. But the 
sovereign power, the political power of the nation is greater than the power accorded state organs 
under the Constitution.  The CCP, as the vanguard party in power is accorded a constitutional 
role beyond that of the state organs.  Yet the judicial power as constructed by Professor Tong 
neither reaches that power nor includes it within a system of institutionalized self-discipline 
grounded in the need to adhere to the party line.  This is thus administrative review of a French 
sort, but not necessarily a proposal for an institutionalized constitutional review system.    
 
 In contrast Professor Dong Heping of the North-West University of Political Science and 
Law would look elsewhere for a constitutional review framework.  For Professor Dong, the start 
of the analysis is a core principle of Chinese constitutionalism—scientific development and 
harmonious society (Hu Jintao 2007, at Part III).  As such, the appropriate core constitutional 
focus is the welfare of the people.   But the implementation of that welfare is viewed as the 
responsibility of the state organs, and principally the National People’s Congress.  As such, he 
advocates a stronger role for the NPC, and indeed he suggests that the NPC might even serve to 
ensure CCP compliance with its own norms. For Professor Dong, reflecting a strain of Chinese 
Constitutionalism going back to the early decades of the establishment of the People’s Republic, 
the ideal is a state structure in which the CCP is subsumed within the system of state organs and 
together with them comprise the totality of power within the Chinese state.  Over all of this 
system it is possible to erect an institution that would discipline the political and legal framework 
enshrined in the constitution. This is a view shared by others.  (Lin Laifan 2004, 90; Teng Biao 
2004). To that extent, it appears that Professor Dong might favor an institution sensitive to 
political realities, for example one recognizing the different forms of authority vested in the 
CCP, the NPC and the other organs of state, but all subsumed within the constitutional system.  
In effect, then, is the need to establish a constitutional court on Kelson’s model.  Yet the CCP 
has strongly rejected this approach in the past. (Beijing Rules Out Constitutional Court To 
Protect Human Rights And Private Property 2004). 
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 This last point is taken up by Professor Hu Jinquang, of the Rennin University School of 
Law.  He focuses on a critical issue of the nature of judicial review.  Professor Hu correctly 
distinguishes between judicial review and constitutional review. He, too, focuses on the 
principles of scientific development—in his case focusing on the centrality of economics as 
foundational framework for state organization.  Professor Hu suggests that a central element of 
state power is state power over the economy.  That is sensible in light of the Marxist Leninist 
emphasis on economics as urtext for politics and social order. A consequence (also consist with 
Marxist Leninist theory) is a necessary focus of state organs on the executive power, and in a 
rule of law context, on administrative law.  In that context, the constitution vests the National 
People’s Congress Standing Committee as the supreme organ of constitutional interpretation for 
administrative law and its application by state organs.  Yet the movement since 1979 has been on 
shrinking the ambit of direct involvement of government organs in economic direction as the 
movement to private economic activity advanced.  Still, while the breadth of authority of state 
organs is shrinking, the public authority over all activity should be growing.  That power is 
founded on the role of the CCP as the vanguard party.  In a sense, then, the extent of political 
authority contemplated under the Chinese Constitution does not give rise to an organ of state 
with an interpretive power of equal breadth outside the CCP.  
 
 The approaches of these three eminent authorities are firmly grounded in an 
understanding of current constitutional realities.  Principally among them are the notions that the 
state organs do not define the entirety of national power, that the constitution distinguishes 
between state power (vested in the state organs) and national political power (vested in the CCP), 
that while the elaboration of state power may be bureaucratized within well defined institution 
the elaboration of political power remains outside either institution or bureaucracy, that the 
institutionalization of the CCP’s own governance is internal to it and beyond the direct 
regulatory power of the constitution.  It suggests a distinction between the framework for the 
constitution of state organs—subject to constitutional constraints and the locus of law—and that 
of the CCP and its own internal governance (and external power).  The latter, it seems, is subject 
to constitutional liberty grounded in its constitutional role as party in power.  As such, the 
constitution appears to favor a two paths approach based on the distinctive roles of state and 
party apparatus. 
 
 The discourse is developed under an ambiguity in the current constitution. The 
Constitution vests the Standing Committee of the National People's Congress with power to 
interpret the Constitution.  (Constitution People’s Republic of China  § 67(1)).  What this means 
in practical terms has caused some debate within China.  Part of that debate is fueled by the 
differences between this form of constitutional vesting of interpretive power and that generally 
found in the constitutions of other states.  And, of course, there is always the suspicion that there 
is no difference between modern Chinese constitutionalism and the gesture constitutionalism of 
the former Soviet Union.  At least three alternatives have been proposed.  The first suggests the 
establishment of a constitutional oversight organ within the NPC.  The other suggests the 
extension of a constitutional review power in the Supreme People’s Court.  (Jiang 2003, 281-
289).  The later proposal is grounded in a purported application of separation of powers 
principles to the Chinese constitution.  But while it might be clear that the legislature is hardly in 
the best position to review the legitimacy of its acts, it is not clear why the judiciary ought to be 
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assigned the task under a Chinese constitutional system that does not adopt Western separation 
of powers principles.   Moreover, scholars have a suggested the creation of a constitutional court 
as well, among them, Li Zhong. (Jiang 2003, 283-84).    
 
 These lacunae and ambiguities help explain the decisive rejection of a constitutional court 
model for China by the authorities in 2004.  At the time of its rejection, Zhang Chunsheng, from 
the Law Committee of the 10th National People's Congress, explained the reasons a 
constitutional court was not under consideration. 
 

"The system in China is different from that in America or European countries," he 
said. "They have the division of three powers - constitutional, legislative and 
executive - so their constitutional courts have the right to supervise the executive 
and legislative bodies." But on the mainland, only the National People's Congress 
and its Standing Committee had the legal entitlement to supervise the 
implementation of the constitution. "So we cannot put in place a constitutional 
court or supreme court to supervise the implementation of the law," he said. 
((Beijing Rules Out Constitutional Court To Protect Human Rights And Private 
Property 2004)) 

 
Yet difference among legal and constitutional systems, standing alone, is hardly an adequate 
reason for rejecting a judicial model for an organ charged with constitutional interpretation.  Nor 
is recourse to the constitutional assignment of a review power in the National People’s Congress 
necessarily an impediment under the constitution when read on the basis of its framework 
principles.   
 
 To the extent that the NPC is the supreme organ of state power, with constitutional 
authority at its level of constitutional authority, that authority remains inadequate to review any 
greater power. This remains an open question in China.  Some scholars believe that under the 
constitutional system the CCP must be under the constitutional review authority of the NPC.  
“Cai Dingjian further argues that Communist Party is the only party in power and participates 
directly in decision making and management of state affairs.  Therefore the Communist Party 
must respect the law and put itself under the oversight of the people’s congresses.”  (Jiang 2003, 
256).  And, indeed, an insistence, following Western patterns, of seeking to locate review powers 
within the state apparatus marks much of the current movement  for constitutional review within 
China.  The efforts to force the hand of the NPC over the Sun Zhigang incident nicely evidence 
the application of this view in practice among Chinese scholars and activists.   
 

Chinese legal reformers viewed the controversy over Sun Zhigang's death as an 
opportunity both to challenge the C&R system and to establish a precedent for 
constitutional review in China. . . .  Legal scholars hoped that by filing the 
Review Petition, they would breathe life into this mechanism. [FN42] "This is not 
aimed just at the Sun Zhigang case," said Xu Zhiyong. "We are concerned about 
the system itself. A mechanism for reviewing violations of the Constitution 
should be established and initiated in order to root out abuses and innovate 
continually." Scholars expressed strong support for the Review Petition and 
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concluded that its filing was as significant as the Sun Zhigang case itself. (Hand 
2006, 124-125). 
 

But importantly, others within China suggest that the NPC’s constitutional oversight is limited to 
equal or inferior organs and that, as a consequence such oversight cannot include the CCP.  
“First, the Constitution provides for the Communist leadership over the state.  Second, the 
Constitution expressly lists those under the NPC’s oversight and does not include the Communist 
Party.”  (Id.).  
 
 The consequences are easy to discern:  institutionalization of a judicial function must 
necessarily remain tied to the administrative aspects of governance. But such a judicial function 
cannot be understood as including a power sufficient under the current constitutional framework 
to support judicial review. This model vests power in substantial contrast to the patterns of 
power inscribed in the American constitution that supported both the notion of judicial 
supremacy within the scope of its function and the possibility of characterizing the 
interpretation/review function as historically judicial.  (Marbury v. Madison). Despite efforts to 
the contrary (Lee 2005), Chinese constitutionalism is unlikely to readily incorporate any form of 
judicial model of constitutional review embedding in the state apparatus. It follows that the focus 
on an amorphously constituted power of constitutional interpretation vested in an organ of state 
power can lead to a view that constitutional review, as such, and perhaps the constitution itself, is 
an embodiment of principle rather than a bureaucratization and institutionalization of state and 
political power.   (Clarke 2003).   
 
 But Chinese scholars do not believe that (Zhu 2007).  The discussion of constitutional 
review, then, can best be understood in contemporary China as a search for systems of testing 
disputes over legal rights derived from the constitution.  Constitutional law, as such, remains an 
essentially political task, and as such, part of the political tasks of the vanguard party within the 
framework of its own internal institutional systems.  It is possible to develop systems that test 
state organ’s fidelity to law, but not systems that reduce the power of the CCP to serve as the 
embodiment of the political will of the people and of the values enshrined in the constitution.  
There is the great difficulty of Chinese constitutionalism—the incorporation of the CCP within 
the framework in a way that realistically acknowledges it position within the hierarchy of 
constitutional actors.  As long as the focus remains of the state and its organs, constitutionalism 
will remain confused.  It is to the issue of the CCP within the Chinese constitutional state and its 
relevance for constitutional review debates that the essay turns next. 
 
 II. The Bureaucratization of Constitutional Interpretation in the CCP in the Form 
of a Constitutional Court? 
 
 Chinese constitutionalist discourse focuses its bureaucratization process discourse on the 
organs of state power, and on administrative regulation.  And there is a sound theoretical 
foundation for that limited discourse.  For all that I believe this approach is too self-limiting.  It 
may be possible to justify a system of institutionalized constitutional review within the strictures 
and value systems of the Chinese Constitution and its political framework without distorting that 
system.  For that purpose it is necessary to apply the higher law principles of constitutionalism 
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and its elaboration at the appropriate level of national governance.  That level is not within the 
state apparatus, but within the highest institutional expression of constitutionally sanctioned 
political power in China—the organs of the CCP itself. (Backer 2009).  “The Chinese state is an 
aggregate, a fusion of outward and inward institutional manifestations of power, of CCP and 
State within China.”  (Backer 2006, 60).  I agree with Jiang that it cannot be denied that “the 
Constitution is the paramount criterion to be cited in overseeing the other constitutional 
branches.”  (Jiang 2003, 257).  However, the consequence of this understanding is not 
necessarily the constitution of the organs of the state apparatus as either the highest organs of 
national power, or the supreme institutional manifestation of sovereign power under the 
Constitution,  Instead, I believe that the Constitution itself vest that position and authority in the 
CCP.  To that extent, the CCP, rather than the inferior organs of state power, may be the 
appropriate place under the constitution, to vest paramount constitutional review as well as the 
elaboration of constitutional values.  (Backer 2009).  
 
 Within China, of course, the ubiquitousness of the CCP is hardly worth comment.  And 
that is where the difficulties come for outsiders seeking to engage Chinese constitutionalism.  
Zhu Suli noted accurately that  
 

Despite the many political differences between the CCP and its former arch-rival, 
the Nationalist Party (known as the Guomindang or GMD) and despite the fact 
that the CCP never used the GMD's often deployed concept of the "party-state," in 
practice, the CCP inherited the political tradition, initiated by Sun Yat-sen5 and 
pursued by the GMD, comprised of a "party construction of the state," "party rule 
of the state," and "party above the state." Indeed, eventually, the CCP's influence 
over society and the machinery of the state would far exceed that achieved by the 
GMD. (Zhu 2007, 535). 

 
Zhu accurately understands the nature of political—and now owing to the constitutional 
development in China, the legal—hierarchy and its implications for the development of a legal 
system founded on the rule of law. “In contemporary China, nearly every political force has 
either been integrated into the CCP, or, as in the case of former and present capitalists, counter-
revolutionaries, bad elements, and rightists during the Cultural Revolution (1966-1976), denied 
political expression.” (Zhu 2007, 538).  The CCP is an integral part of the governance structure 
of the Chinese nation.   Its role is not merely that of a factional party on the Western model.  This 
role has been acknowledged within China as a framework for understanding the development of 
democratic institutions.  (Lin Feng 2008). 
  
 The institutional role of the CCP has been increasingly elaborated in a constitutionalist 
sense since the establishment of the principles of Three Represents within the substantive 
framework of Chinese constitutionalism.  “The Three Represents suggests that in China, the CCP 
exists in two guises simultaneously. First, the CCP serves as a supreme political party. Second, 
the CCP serves as the paramount institution of state power; it is both a political (the Party) and 
governance (the State) entity.”  (Backer 2006, 72).   
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 But the Three Represents and the principles of scientific development also point to a form 
of democratization within Chinese rule of law principles.  Its origins can be traced to Deng 
Xiaoping theory “Deng was interested in defining a middle path, using ‘reform and opening up’ 
to oppose ‘leftism’ and using the ‘four cardinal principles’ to oppose ‘bourgeois liberalization.’” 
(Fewsmith 2001, 27).  That middle path produced a system in which state organs would be given  
substantisal administrative authority, but political authority, the framework for the political 
system, would be retained by the higher organs of the CCP, all under the constitution.  (Backer 
2009). Zhu also nicely understands the implications for democratic governance and the 
development of democratic principles contextually applied.  “[I]n the more than two decades 
since China began its reform and "opening up" in 1978, and especially following the inclusion of 
the concept of the "the three representatives" in the Party's and PRC's constitutions, the CCP has 
pursued becoming a governing party that represents the basic interests of the greatest number of 
people and that has daily strengthened its ability as a governing party.” (Zhu 2007, 538).  
 
 The current scholarship on constitutional institutionalization in China thus continues to 
reflect the fundamental difficulties of fashioning a bureaucratization of politics with Chinese 
characteristics true to the values framework of the Chinese national political system, where the 
CCP thus represents the whole of the political power, and political citizenship within China.  
(Backer 2009). And essentially the problem reduces itself to the mechanics of legitimating rule 
of law constitutionalism while preserving the vanguard status of the CCP.  “The problem of the 
rule of law in China can be understood as concentrating on the resolution of the questions of the 
long-term fundamental role of the CCP in China, and of the relationship between the CCP and 
the State apparatus it has created—and now dominates—in the service of the masses. (Backer 
2006, 73).  The difficulty flows from a conceptual error—the attempt to bring over from Western 
political and constitutional theory the idea that there is a necessary equation between state power 
and law.  The Chinese have suggested a different approach, one in which the state authority is 
subject to a higher law power—the CCP—itself the focus of the obligation to develop 
democratic principles and representative policies within its established values framework.  
(Backer 2009). 
 
 Recent developments in Chinese constitutional theory have made clear that the CCP is 
not above the great governance principles of the Three Represents or Scientific Development 
through construction of a harmonious society. As an American commentary noted at the time, 
“Chinese scholars often worry that the country suffers from an eroding system of beliefs and a 
lack of common aspirations and values. To help build a new values system, the party's objective 
"is to try to perfect the socialist democratic legal system," one in which "the rule of law is to be 
carried out completely, and people's interests and rights are to be respected and guaranteed," the 
plenary statement said.” (Fan 2006).  
 
 Hu Jinato made that very clear as well.  “To thoroughly apply the Scientific Outlook on 
Development, we must strengthen our efforts to build the Party in earnest. As is required by the 
Party's lofty mission of governing and rejuvenating the nation, our efforts to improve the Party's 
governance capability and maintain and develop its vanguard nature must serve our task of 
directing scientific development, promoting social harmony, guiding development and progress 
in China and better representing and realizing the fundamental interests of the overwhelming 
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majority of the people.”  (Hu Jintao 2007, at III).  And this involvement has found expression in 
the structure of Party discipline, especially in  connection with the campaigns against corruption.   
As Fewsmith nicely explains,  
 

“Efforts to institutionalize procedures—and enhance the ‘governing ability’ of the 
CCP—were extended to the party in February 2004 with the promulgation of the 
“Regulations of the Communist Party of China of Inner-Party Supervision (Trial)’ 
and the ‘Communist Party of China Regulation on Disciplinary Measures.’  The 
regulations try to institutionalize several procedures of inner-party life, including 
requiring voting (but not necessarily secret voting) for major decisions (Article 
13) and requiring party standing committees and discipline inspection 
commissions at all levels to make annual reports on their activities to the relevant 
plenary sessions (Article 19).  (Fewsmith 2004, 5).  

 
It is clear, then, that one of the great successes of the Three Represents theory, as refined by the 
principles of scientific development and the objective of building a harmonious society has 
produced a set of powerful values in China—values with political effect, core, constitutional 
values. 
 
 It is also clear that bureaucratization is meant to encompass not merely the elements of 
state organization but also the overarching authority of the CCP within the Chinese constitutional 
system.  As Hu Jinato noted, under the constitutional system, the CCP must: 
 

Improve the mechanism of restraint and oversight and ensure that power entrusted 
by the people is always exercised in their interests. Power must be exercised in 
the sunshine to ensure that it is exercised correctly. We must have institutions to 
govern power, work and personnel, and establish a sound structure of power and a 
mechanism for its operation in which decision-making, enforcement and oversight 
powers check each other and function in coordination. We will improve organic 
laws and rules of procedure to ensure that state organs exercise their powers and 
perform their functions and responsibilities within their statutory jurisdiction and 
in accordance with legal procedures. We will improve the open administrative 
system in various areas and increase transparency in government work, thus 
enhancing the people's trust in the government. (Hu Jinato 2007, at Part VI, 6). 
 

The suggestion is clear—as a constitutive and vanguard element of Chinese Constitutionalism, 
the CCP has a vital institutional role to play within the constitutional system. That role is 
grounded in bureaucratization and institutionalization of rule of law governance.  "We will focus 
on tightening oversight over leading cadres and especially principal ones, over the management 
and use of human, financial and material resources, and over key positions. We will improve the 
systems of inquiries, accountability, economic responsibility auditing, resignation and recall. We 
will implement the intra-Party oversight regulations, strengthen democratic oversight and give 
scope to the oversight role of public opinion, pooling forces of oversight from all sides to make it 
more effective."   (Hu Jinato 2007, at Part VI, 6).  The role is political—but its expression can be 
institutionalized.  And maybe that institutionalization is necessary to continue to develop both 
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CCP and State: from a system in which the CCP represents a collection of individuals who 
together comprise a revolutionary vanguard (to which political power over the state and its 
organs might be appropriate) to a system in which the CCP becomes the source and protector of 
the core values of Chinese society to which an ever broadening base subscribes.  That is, the 
CCP moves from a revolutionary vanguard party outside the system, to become the system 
itself—the values and principles that ground the construction and operation of all organs of 
political power in the nation.  (Backer 2009).     
 
 For that purpose, the CCP cannot continue to rely on the forms and behaviors of the time 
it sat outside the state.  As the guardian of national values—now enshrined through law in the 
constitution—it must adopt the forms of inside governance.  It is no longer adequate to rely on 
revolutionary forms suitable for a vanguard party out of power and whose legitimacy is 
endangered. (Kirby 2001). It can no longer be true that “Parties become a quasi-constitutional 
structure in another sense as they serve as an alternative for or a necessary stage on the road 
toward constitutionalism: within the party, party discipline and guiding principles perform the 
function the function of law and statutes.” (Zhu 2007, 551).  Constitutionalism has already been 
attained, and its forms adopted as a core party line.  (Backer 2006).  Rule of law is now internal 
to the CCP as well as external to the organs of state government.  As Jiang Zemin suggested in 
the Three Represents, the revolutionary movement in China has shifting from outside to inside.  
The object is now to inculcate the appropriate fidelity to the Chinese Constitutionalism and the 
political values it enshrines among all the people.  (Backer 2006).  The methodology for that 
revolutionary goal is derived from the principles of scientific development in the service of a 
harmonious society.  Its form is that of democratic centralism, positing both participation and 
obedience within the elite structures of the CCP.  (Thørson 2004, 204-212).  This is a concept at 
the heart of the innovative direction of CCP governance.  “Institutionally, we will emphasize 
improving democratic centralism.”  (Hu Jintao 2007, Part 12). At last we come to the substantive 
value of bureaucratization within the values framework of emerging constitutionalism. 
 
 The institutionalization of the interpretive function of political power requires a collective 
body dedicated to that purpose.  The object is to elaborate systems that serve to legitimate the 
expression of political values consistent with the constitutional system.  The state organs or 
additional organs created at that level are inadequate to the task.  Their scope of power is 
essentially administrative.  Political power is ultimately vested in the CCP.  It seems logical to 
propose a bureaucratization of political power over the interpretation of constitution not in the 
state but in the CCP itself. “When a given legal system includes a constitution, the “rule of law” 
requires that the sovereignty of the constitution be protected.” United Mizrahi Bank Ltd v. 
Migdal Village, Supreme Court Israel C.A. 6821/93, 49(4) P.D. 221 (1995).  The Chinese 
constitution vests the state organs with administrative power and the CCP with a superior 
authority to supply and protect the substantive values of the constitutional order.  Those values, 
under which all provisions of the constitution must be interpreted, include Marxist Leninist Mao 
Zedong thought, Deng Xioaping Theory, and the important thought of the Three Represents.  
This, in the aggregate constitutes, the political gründnorm of the Chinese constitutional state. 
(Kelson 1961, 124). “Party organizations at all levels and all Party members must act under the 
Constitution and laws on their own initiative and take the lead in upholding the authority of the 
Constitution and laws.” (Hu Jinato 2007, Part VI, Section 3). The Chinese Constitutional 
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framework thus provides an important insight, one that is worth emphasizing—under the Chinese 
Constitutional system, the CCP is and ought to be recognized as the authoritative interpreter of 
the constitution.   
 
 That leaves us with the question—what form should that institutionalization take within 
the CCP?   It is possible that a committee form—for example a special committee of the highest 
organ of the CCP, might be an appropriate place for institutionalization of the interpretation 
function.  There is some appeal to this approach.  It mimics the current suggestions for 
organizing an interpretation function within the NPC apparatus. And it retains the 
bureaucratization forms that privilege the political character of interpretive decision making 
within the Chinese constitutional system—the great ideological campaigns through which 
substantive constitutionalism has developed over the last quarter century.  (Backer 2006). 
 
 But constitutional values formation and interpretation are distinct functions.  
Interpretation—including the application of constitutional norms to the organs of the state 
apparatus, is distinct from the process of formulating constitutional values.  Interpretation goes to 
the bureaucratization of politics that the current Chinese scholarship described above points.  For 
that purpose the form of a Constitutional Court would be useful. (Kelson 1942).   That is an 
institution, that is part of the highest level of political power, and independent of the institutions 
that actually exercise governmental power directly through law, is best situated to offer the 
constitutional system a necessary protection from abuses of power, internal and external, 
individual and institutional.  It is not that the function of this institution is juridical in the 
traditional sense.  The opposite is truer—the function is essentially political—and in the service 
of the constitutional order. (Ohlinger 2003). As a constitutional court, the CCP would 
incorporate another aspect of collective governance within the organ of the nation most 
legitimately able to exercise the power.  The determinations of that body would remain political, 
and the touchstone would have to be the normative grounding of Chinese constitutionalism as 
specifically set forth in the constitution—including the vanguard status of the CCP and the 
principles under which the CCP must function.   
 
 It’s principal function would be similar to that reserved for the first modern constitutional 
court—the control of legislative discretion in line with constitutional limits (including the limits 
of state power organs under the guidance of the CCP).  “Kelsen recognized the need for an 
institution with power to control or regulate legislation. In the case of post-World War I Austria, 
the concern was mostly for maintaining federal arrangements, that is, regulating the relationship 
between the national and provincial governments.”  (Ferejohn 2002, 52).  In the case of China, 
the constitutional court might, in the first instance, be most useful in maintaining the 
arrangement between state power and political power—that is between the NPC architecture and 
the CCP.  But it would maintain this constitutional division of power in an institutionally 
legitimate way—under the constitution, now understood as creating a separation of functions 
substantially distinct from that in the West—separation of power with Chinese characteristics.  
“So, constitutional judges as they function now, in Europe and elsewhere, regulate legislative 
production, administrative production, and judicial action. That is their position.” (Id., 53).  A 
valuable insight with utility for a Chinese model developing bureaucratized forms of legitimacy 
in its own context. The point is not to create a judicial arm through which citizens might 
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constitutionalize political power, but to create an institutional mechanism to legitimate the 
expression of that political power as constituted within the framework of the Chinese 
constitution itself.  This is a critical distinction.  Thus, “although the CCP has its own ideology 
and exercises significant influence on the judiciary, taken as a whole, this ideology is not 
necessarily incompatible with the general view of justice shared by ordinary people. (Zhu 2007, 
543). The judicial power can remain administrative and within the organs of the state system.  
Constitutional power ought to be collegially administered within an appropriate institutional 
form.  The issue, as modern Chinese scholars note, is bureaucratization, the development of 
appropriate institutional frameworks for regularizing the hierarchy of lawful authority recognized 
under the Chinese Constitution. 
 
 And lastly, where might this institutional interpretive function of the CCP be located?  
Perhaps within or drawn from an organ of the Central Committee of the CCP as a Constitutional 
Court for the nation?  Perhaps it ought to be constituted as a system through which citizens may 
complain to the appropriate Party officials who might then refer matters of constitutional 
interpretation to the appropriate central authority.  This essay does not seek to wrestle with the 
specific issues of implementation.  Hu Jintao himself might help us on this score as well.   
 

We will strictly implement democratic centralism, improve the system that 
combines collective leadership with division of responsibilities among 
individuals, and oppose and prevent arbitrary decision-making by an individual or 
a minority of people. We will introduce a system of voting for use by local Party 
committees in discussing and deciding on major issues and appointing cadres to 
important positions. . . . All Party members must firmly uphold the centralized 
and unified leadership of the Party, conscientiously abide by the Party's political 
discipline, always be in agreement with the Central Committee and resolutely 
safeguard its authority to ensure that its resolutions and decisions are carried out 
effectively. (Hu Jintao 2007, Part 12). 
 

Democratic centralism, CCP organization and the need to advance the position of rule of law 
practices within the CCP as well as in the state organs (Hu Jintao 2007, Part VI), point to an 
organ of the Central Committee as the most likely place within the CCP to place this interpretive 
and disciplinary rule of law function. A constitutional court will serve as an excellent site for a 
true practice of democratic centralism—"freedom of discussion, unity of action" (Lenin 1906)—
not its Soviet style empty gesture, where the centralism is emphasized at the expense of 
democratic deliberation within the CCP. In this, a constitutional court mechanism would enhance 
the democratic leadership of the CCP within the constitutional framework.  (Lin Feng 2008). 
 
III:  Conclusion. 
 
 The CCP expresses the highest political power in the nation.  It, like the organs of state, 
are now committed to rule of law based on the construction of values and procedures that 
implement a certain values vision of the state and guard against the assertions of personal power 
against the collective.  The form of a traditional constitutional court might serve as a useful form 
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of institutionalizing the exercise of political power constitutionally vested in the CCP.  Hu Jintao 
has suggested the CCP’s obligation to  
 

Continue to strengthen the Party's governance capability and focus on building 
high-quality leading bodies. Strengthening the Party's governance capability has 
an overall impact on Party building and the cause of socialism with Chinese 
characteristics. In building the leading bodies at all levels, we must focus our 
efforts on promptly and effectively improving their art of leadership and 
governance capability. Following the requirement of scientific, democratic and 
law-based governance, we will improve the way of thinking of leading bodies, the 
governing competence of leading cadres, their styles of leadership and 
governance, the leadership system, and the working mechanisms of the leading 
bodies of local Party committees that have had their staffing restructured. (Hu 
Jintao 2007, Part 12). 
 

The bureaucratization of constitutional power, centered on the CCP, and grounded in democratic 
centralism, lends itself strongly to the forms of a constitutional court, which itself represents the 
Western essence of democratic centralism. As one author recently put it: 
 

The strengthening of the party’ s role in China runs counter to the ruling paradigm 
in contemporary China studies, which through the 1990s, have focused on the 
societal aspect of party/state-society relations, resulting in a plethora of studies on 
civil society, social organizations, private entrepreneurs and other forms of non-
governmental development.  In fact, this focus on society and social movements 
has pushed the party out to the ruling paradigm.  It is high time to bring the party 
back in. (Brødsgaard 2004, 87). 
 

A constitutional court within the CCP may be the next natural step in the evolution of 
constitutionalism with Chinese characteristics.  And more importantly, perhaps, it will represent 
another step in the scientific development of Chinese constitutionalism by placing the CCP 
within the overall construction of  a constitutional system which acknowledges the CCP as the 
source of political citizenship and the state apparatus working under its guidance in the 
construction of a well run and constitutionally limited administrative state.  
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